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ABSTRACT:

Since their introduction in 1994, the UNIDROIT Principles have gained increasing relevance,
especially because of the significance that they hold in the current international contractual
framework. The crucial role that they play, coupled with the massive impact that they have
had over the course of these years, has elevated them to a widely respected set of soft law
principles that must be applied to disputes to bring about effective resolution. In light of this,
this paper examines the functions of these Principles and their impact and relevance to the
modern and emerging notions of contract law. It presents a mildly celebratory narrative and
is analytical in nature. This examination encompasses their role in contract drafting, dispute
resolution, their influence on domestic and international legal systems, and their potential
application in addressing new challenges posed by digitalization and technological
advancements. Through a comprehensive analysis, this paper aims to highlight their

increasing influence in global commercial jurisprudence.

INTRODUCTION:

In an increasingly globalised world, international trade and commerce have become integral
to the functioning of economies worldwide. However, conducting business across borders
presents unique challenges, the chief among them being the diversity of legal systems and
regulations. The need for a common legal framework to govern international commercial
contracts originally led to the introduction of the UNIDROIT Principles in 1994 by the
International Institute for the Unification of Private Law. Legal experts from diverse
jurisdictions reached a consensus, leading to the development of the UNIDROIT Principles
Since then, they have undergone revisions, with the latest version released in 2016.2 In modern

cross- border practice, it is the state of the art to combine an arbitration clause with a choice of
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the UNIDROIT Principles as either the sole applicable law or as the supplement.

This method is currently being explored and discussed under the Simplified Global
Contracting rubric.® The UNIDROIT Principles are the epitome of being classified as “soft
law” principles, which refers to non-binding equity-based guiding principles such as good
conscience, reasonability, and fairness instead of hard, stringent, enforceable statutory and
legislative provisions enshrined under legal enactments. However, although they are not
legally binding, their widespread adoption and acceptance by several legal practitioners and
scholars have conferred a significant degree of authority upon them.* It is by virtue of this
characteristic that these Principles find their applicability in almost all disputes of international
arbitration today. The utility of these Principles has only experienced an upward trajectory
with the increasing complexities of modern contract law as they provide a flexible and adaptive
framework capable of addressing emerging issues such as electronic contracting, digital

signatures, and online dispute resolution.

FUNCTIONS OF THE UNIDROIT PRINCIPLES:

The UNIDROIT Principles find their applicability in a plethora of avenues associated with
international arbitration and global trade and commerce. However, their major role is to help
in gap-filling procedures. This means that when the contract or agreement between the parties
fails to provide for certain provisions specifically, the UNIDROIT principles can be applied to
interpret and insert the missing terms.> In connection with this, the two other significant
functions include their assistance in contract drafting and their importance in ensuring effective
dispute settlement. These three major functions are essential and form the core of international
arbitration and contract law. In light of this, these three functions have been elaborated upon

below.
Exploring the Significant Role of the UNIDROIT Principles in the Gap-Filling Exercise-

Cross-border transactions involve different regulatory regimes and legal frameworks, which

3 Eckart Brodermann, ‘The Multiple Roles of the UNIDROIT Principles of International Commercial Contracts
in Arbitration’ (Kluwer Arbitration Blog, 2023) <https://arbitrationblog.kluwerarbitration.com/2023/09/13/the-
multiple-roles-of-the-unidroit-principles-of-international-commercial-contracts-in-arbitration/> accessed 19
October 2024
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> UNIDROIT- International Institute for the Unification of Private Law, ‘UNIDROIT Principles of International
Commercial ~ Contracts’ (UNIDROIT)  <https://www.unidroit.org/wp-content/uploads/2021/06/Unidroit-
Principles-2016-English- i.pdf> accessed 1 November 2024
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increase complexities and result in the emergence of gaps. Furthermore, contractual
uncertainties, difficulty in arriving at a consensus, and ambiguous contractual language are
also causative factors. The presence of these gaps necessitates the application of the
UNIDROIT Principles to fill such lacunae. These principles comprise certain standard or
default rules, which can be resorted to in the absence terms or where ambiguity exists. For
example, if the parties have not specified a governing law, the principles can intervene and
determine aspects of contractual formation, performance, obligation of the parties, and
remedies for breach. Similarly, in cases involving unforeseen events such as force majeure,
the principles can be referred to, to determine the risk allocation and adjust the contractual
obligations to mitigate the impact of such events. There have been several cases wherein these
Principles have been utilized as efficient gap-filling provisions. An example of this is ICC
Case No. 12111, wherein several ambiguous contractual provisions were interpreted by
resorting to these Principles, which resulted in clearly defined rights and obligations.6 By
resolving such ambiguities and inconsistencies, these Principles ultimately enhance the clarity
and ensure the enforceability of international contracts. The predictability, certainty, and
fairness that they foster make them indispensable tools for arbitrators, practitioners, and

members of the international contractual community as a whole.

Applicability and Utilisation of the UNIDROIT Principles in Contract Drafting -

Contract drafting and formation are essential prerequisites for successful international trade
and commerce because legally binding agreements are integral to stipulating clearly defined
rights and obligations of the parties. The aforementioned gap-filling role of UNIDROIT
Principles subtly merges into the function of efficient contract drafting because even if the
parties omit to mention a particular provision at the time of drafting, the UNIDROIT Principles
will serve as an effective guide to interpretation later. These principles comprise standard sets
of rules and regulations and model clauses that the parties can incorporate into their contracts
at the time of drafting. Therefore, the entire contract formation process is simplified without
the parties having to evolve specific contractual provisions to suit their needs. This also results
in a considerable amount of cost and time savings because the need for deliberations and hiring
experts is done away with. Moreover, the provisions contained in these Principles are flexible
and adaptable to the needs of contractual parties in different jurisdictions, which make their
application essential for concluding international contracts. They provide not only legally

6 Case No. 12111 [2003] International Chamber of Commerce Final Award, [2003]
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sound provisions but also equity principles such as good faith and reasonability, which should
be considered by parties at the time of contract drafting. Thus, these Principles not only assist

in gap-filling procedures but also serve as significant tools in contract drafting and formation.

UNIDROIT Principles as an Enabler of Effective Dispute Settlement Processes -

As explained above, parties to the contract can explicitly utilise these Principles by mentioning
them in the contract at the time of drafting. This provides a common reference point for both
parties and arbitrators involved in international commercial disputes.” While deciding disputes,
arbitrators can use these Principles to interpret the contract and determine the parties’
intentions. The flexibility of these Principles also allows arbitrators to adapt the principles to
the specific circumstances of each case. This promotes fairness and equity in the dispute
resolution process. Moreover, gap-filling can be resorted to even if express stipulations
regarding these rules are not made in the contract. By providing comprehensive rules on the
interpretation of contracts, performance, and breach, these Principles fill the void caused by
the absence of specific terms in the agreement. They are also used as an expression of general
principles of contract law. For example, in ICC Award No. 7110, the UNIDROIT Principles
were used as general principles to evolve a sound reasoning and resolve the dispute.? Similarly,
in the ad hoc arbitration case, Heirs to the Sultanate of Sulu v. Malaysia, the arbitrator held
that the general principles of international contract law enshrined under the UNIDROIT
Principles should be applied to international commercial disputes.® Furthermore, in the EI Nino
Case, the Arbitral Tribunal of Mexico’s Arbitration Centre applied these Principles to
determine whether force majeure events could excuse the defendant of their obligations.° In
the backdrop of the increased uncertainty and forced contractual breaches because of the
Covid-19 pandemic also, several Tribunals resorted to the UNIDROIT Principles to settle
disputes effectively. Thus, these Principles further effective dispute settlement and guide the

arbitrators in the conflict resolution process.
IMPACT OF THE UNIDROIT PRINCIPLES:

The UNIDROIT Principles have exerted tremendous influence not only on national legislative

frameworks but also on internationally accepted instruments. Their impact on the entire

7 AscerisLaw LLC, ‘UNIDROIT Principles and International Commercial
Arbitration” (Asceris Law, 2023) <https://www.acerislaw.com/unidroit-principles-and-international-commercial -
arbitration/.> accessed 3 November 2024.

8 Case No. 7110 [1995] International Chamber of Commerce First Partial Award, [1995]

® Heirs to the Sultanate of Sulu v. Malaysia [2022] Final Award, [2022]

10 El Nino Case [2006] Arbitration Centre of Mexico Final Award, [2006]
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international community has been largely positive. For practicality and convenience, this has
been elucidated and analysed below in terms of two sub-divisions: influence on domestic laws

and impact on international instruments.

Influence on Domestic Laws -

The widespread adoption and use of the UNIDROIT Principles have had a significant impact
on domestic laws across the globe. In many jurisdictions, courts, arbitral tribunals, and
legislators have utilised these Principles as a source of guidance in interpreting and
supplementing domestic contract law. Recourse to the UNIDROIT Principles, mainly in the
form of undertaking the gap-filling exercise, has been largely resorted to even in the cases of
national disputes within the border of a particular country, thus ensuring an almost universal
application. Moreover, the foundational principles and underlying ideas enshrined under the
UNIDROIT have also been incorporated in the national legislation of several jurisdictions,
either directly or through judicial interpretation. The main objective behind this is to align the
legal framework of nations with internationally accepted standards. This in itself reflects the
significance and immense influence that these Principles have had on national arbitration

across the globe.

Impact on International Instruments -

With respect to its international impact, the UNIDROIT Principles have largely influenced the
development of other international instruments, such as the United Nations Convention on
Contracts for the International Sale of Goods (CISG). While the CISG focuses specifically on
international sale of goods contracts, its provisions are often interpreted in conjunction with
the UNIDROIT Principles, particularly in cases where the CISG is silent or ambiguous.** For
example, during the Covid-19 pandemic, the hardship principle enshrined under the
UNIDROIT Principles was applied for the resolution of several contractual disputes.
Moreover, the default rules in these Principles are gradually influencing amendments in
international instruments because of their utility and relevance in modern times. These equity
principles are also being adopted in international treaties and legislations. Therefore, the
UNIDROIT Principles have come to be considered as the foundation or reference point for the
emergence of other legal instruments. The impact has also extended to international
conventions like the New York Convention and the UNCITRAL Model Law because recourse

to the UNIDROIT Principles is taken, especially when these instruments are silent about a

11 Eckart Brodermann (n3).
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particular aspect. There have been several awards arising out of different origins that have
utilised these Principles, including ICC awards, UN related awards, ICSID awards and those
made under different regimes such as CEITAC, Stockholm Chamber of Commerce, etc.'?> An
example of this is the London Court of International Arbitration award wherein in the presence
of an ambiguous contract mentioning “Anglo-Saxon” principles of law as the relevant
applicable rules, the Tribunal resorted to the UNIDROIT Principles to evolve a sound
interpretation.'® This synergy between different instruments contributes to greater coherence
and consistency in international contract law, enhancing legal certainty for parties engaged in

cross-border transactions.

POTENTIAL ROLE IN NEW FRONTIERS OF CONTRACT LAW:

With immense technological progress, economies worldwide are becoming increasingly
digitalised and interconnected. This poses opportunities as well as threats due to emerging
complexities in business model operations. To keep up with the pace of such evolutionary
progress, traditional approaches to contract formation and performance will have to be
transformed and enhanced to accommodate innovations such as smart contracts, blockchain
technology, and artificial intelligence. The adaptability and flexibility of the UNIDROIT
Principles make it well-suited to address these developments by providing a comprehensive
framework that can accommodate new forms of contractual relationships and ensure their
compatibility with not only existing but also expected amended legal principles. Since the
UNIDROIT Principles emphasize mainly social considerations like good faith, fairness, and
reasonability rather than stringent legal norms, they can easily be amended to account for
technological progress because no matter what the state of the business and legal environment
is, such equity principles always serve as the foundation of conflict resolution and legal
enforcement processes. Moreover, these principles aim to secure social justice and, thus,
promote a culture of confidence and trust, which is essential for fair operations in a digitalized
world. The incorporation of these Principles will inevitably lead to effective enforcement of
punishments, mainly compensation, arising out of contractual breaches because of a fixed set
of principles in place to guide the courts and tribunals. These principles can effectively work
in tandem with information technology and artificial intelligence legislations worldwide by

12 Eckart Brodermann, UNIDROIT Principles of International Commercial Contracts. An article-by-article
Commentary, Annex to Preamble - UNIDROIT Principles as General Principles of International Commercial
Contract Law (2nd ed., Nomos Verlagsgesellschaft Mbh & Co 2023).

13 David Oser, The UNIDROIT Principles of International Commercial Contracts: A Governing Law? (Martinus
Nijhoff Publishers 2008).
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fulfilling their gap-filling function. In the absence of express legal provisions or contractual
stipulations, the principles enshrined herein can be utilised for accurate interpretation and
effective dispute resolution, thus finding increased application and utility even in the new

frontiers of contract law.
CONCLUSION:

The UNIDROIT Principles have proven to be indispensable tools in the realm of international
trade and commerce, providing a common framework that transcends national boundaries and
legal traditions. Their multifaceted role in gap-filling, contract drafting, and dispute settlement
and their massive impact on domestic and international legal frameworks and instruments
underscores their profound significance in shaping the evolving landscape of global
commerce. Their significance extends to the degree that even in light of possible developments
such as digitalization and technological advancement, the associated utility will remain
undiminished and may, in fact, possibly increase. In the past thirty years since their
establishment, these Principles have become embedded as the cornerstone of international
contract law due to their increased application in guiding arbitrators, parties, policymakers,
and the international community as a whole. Under the coordination of ICC Germany, several
national arbitration committees of the ICC have started in May 2023 to jointly explore these
issues with the possibility of other ICC national committees joining.'* Their relevance and
significance is bound to increase in the coming years with their solidification and universal
acceptance as essential instruments for fostering certainty, fairness, and efficiency in
international commerce. It is likely that the UNIDROIT Principles will remain central and
indispensable pillars of international arbitration, dispute settlement, and contract formation

and enforcement for generations to come.
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