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LEGAL IMPLICATIONS OF THE OUTER SPACE TREATY IN THE ERA OF 

SPACE COMMERCIALISATION 

By Thirunathan PL1 

 

ABSTRACT: 

The backbone of international space law is “Treaty on Principles Governing Activities of States 

in the Exploration and Use of Outer Space Including the Moon and Other Celestial Bodies” 

which is known as the “Outer Space Treaty (“OST”).” Imagine an International Treaty being 

in existence over a period of five decades without being violated by any country, one such treaty 

is Outer Space Treaty, 1967. This creates a question in our mind that whether the treaty has 

been properly executed in the international domain or if the treaty contains loopholes which 

countries are using to escape liability(s). The increased participation of private companies in 

space related ventures has created a question in the effectiveness of the “Outer Space Treaty.” 

The commercial activities in space includes space tourism, space mining, zero gravity 

environment, etc. which are conducted by private companies. This leaves a doubt that in case 

of violation of Outer Space Treaty by private companies, who will be made liable? It can be 

either the company itself or the respective nations. There exists a theory that space is a common 

heritage of all mankind. But in reality, only a few countries and private companies try to 

establish their ownership in this domain. The research paper would deal with the question 

whether the treaty prohibits such claim of ownership supported by the opinion of international 

community. The author puts forth the legal implications of the “Outer Space Treaty” with 

various examples and illustrations. The research paper will establish the fact that whether the 

“Outer Space Treaty” continues to have effect in the era of space commercialisation or has 

lost its capability to withstand the current situations worldwide.  

Keywords - Common Heritage of all Mankind, Debris, Outer Space Treaty, Space 

Commercialisation, Space Race 
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INTRODUCTION: 

The development of every treaty in international law is due to the domination by certain 

countries in specific fields, especially by the Permanent Five members (P5) of the United 

Nations Security Council: China, the United States, the United Kingdom, France, and Russia. 

Similarly, the Cold War led to the creation of the “Outer Space Treaty”. This period is also 

known as the space race between Russia and the United States. The space race between Russia 

and the United States began post-Second World War in 1957 when Russia launched Sputnik 1, 

an orbiting satellite, for the first time in history. The United States launched Explorer 1 and 

replaced the National Advisory Committee on Aeronautics with the National Aeronautics and 

Space Administration (“NASA”) to participate in the space race effectively. In 1969, the United 

States succeeded in the space race by stepping on the moon for the first time. The real reason 

behind this Cold War was the tensions between the victors of the World War II, and the ulterior 

aim of both superpowers was to show their domination in outer space. The Cold War continued 

until the collapse of the Soviet Union in 1991. While the Cold War era witnessed a space race 

primarily between nation-states, contemporary technological advancements have given rise to 

a new space race led by private corporations. This poses a significant challenge to the existing 

state-centric framework of Outer Space Treaty. 

There was no international regulatory body in existence to regulate outer space activities when 

the space war began. The United Nations made efforts to regulate outer space by establishing 

an ad hoc “Committee on the Peaceful Uses of Outer Space (“COPUOS”)” in 1958. Later, in 

1959, a permanent body of COPUOS was established, consisting of two sub-committees: the 

Scientific and Technical Subcommittee and the Legal Subcommittee. “United Nations Office 

for Outer Space Affairs (UNOOSA),” the small expert unit under the United Nations 

Secretariat, was asked to provide Secretariat services to “the Committee on the Peaceful Uses 

of Outer Space (COPUOS).”2 The main purpose of COPUOS was to ensure peaceful 

exploration and use of outer space by governmental and non-governmental organisations.  

Before discussing the Outer Space Treaty, we must understand what constitutes outer space. 

COPUOS has discussed this question for almost 40 years. The term outer space is not defined 

under the “Outer Space Treaty of 1967.” The definition of outer space, according to the Karman 

Line concept, is the area of the universe where the atmosphere of the Earth ends. Through this 

 
2 H O Agarwal, International Law & Human Rights, (21st ed., Central Law Publications 2021). 
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concept, countries have accepted the lower boundary of outer space to be from 100km above 

the sea level where the aerial sovereignty of the state ends. According to the treaty outer space 

include the Moon and other celestial bodies. The Outer Space Treaty was enacted in 1967 after 

the victory of the United States in the space race by launching Apollo 11. 

“The Outer Space Treaty” consists of 17 Articles to regulate the activities of states in 

exploration and use of outer space, two agreements, one of which deals with protection of 

astronauts (rescue & return agreement) and the other to regulate the activities on the moon 

(moon agreement), and two conventions first to impose international liability for damages 

caused by space objects also known as space liability convention, and the second is related to 

registrations of objects launched into outer space (registration convention). 

The primary purpose of “the Outer Space Treaty” is to establish the application of the common 

heritage of all mankind principle in outer space. Part 2 of the Outer Space Treaty enumerates 

the principles adopted by the United Nations General Assembly, which includes a declaration 

of legal principles governing “the Outer Space Treaty,” relating to television broadcasting,       

regulating remote sensing, principles about the use of nuclear power sources in outer space and 

declaration for the interest and benefit of all countries with preference to developing countries. 

Statement of Problem - 

“The Outer Space Treaty” was never violated by any country, even after its existence for more 

than fifty years. This creates a question of whether the treaty was not violated due to its 

effective implementation in the international sphere, or if there are loopholes that allow states 

to escape liabilities. 

The primary issue lies in whether the state-centric provisions of the Outer Space Treaty are 

sufficient to regulate the rising influence of private corporations, and whether the technology 

required to explore and utilise outer space resources remains concentrated in the hands of a few 

countries. 

Research Methodology -  

Doctrinal Research is also known as theory testing. This research is used to build knowledge 

in the legal academy. Doctrinal research is a study of legal principles, its inquiries about what 

the rule is on a specific subject. It's all about examining legal theory and how it's been formed 
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and implemented. The researcher has also followed the doctrinal method of research. The 

researcher has used the materials such as statutes, cases, articles, reports and legal concepts. 

Research Objectives -  

● To examine the legal framework of the Outer Space Treaty, in respect to space 

commercialisation. 

● To examine the participation of different countries in exploration and use of outer space. 

● To assess the historical background behind the evolution of “Outer Space Treaty.”  

● To analyse the need for National Space Laws. 

● To identify whether “the Outer Space Treaty” requires reform to fill the existing 

loopholes. 

COMMON HERITAGE OF ALL MANKIND OR SPACE RACE? 

“Common Heritage of All Mankind (hereinafter referred to as CHM principle) is a concept that  

believes that resources generally belong to all mankind.”3 It is an inherent principle under the 

“Outer Space Treaty (hereinafter referred to as OST)” preamble and in Article I of the treaty. 

Article I of OST provides hat during the exploration of outer space (hereinafter term outer 

space includes the Moon and other celestial bodies), the countries must act in the interest of 

the other countries.4 The right to explore and use outer space is granted to all countries, 

irrespective of their economic and scientific growth. The General Assembly has adopted this 

in part 2 of OST as a legal principle governing outer space. The first principle is “exploration 

and use of outer space shall be carried on for the benefit and in the interest of all mankind and 

the second principle states that outer space is free for exploration and use by all countries on 

the basis of equality and in accordance with international law.”5 Article II of the OST provides 

that no part of outer space is subject to a claim of sovereignty through use, occupation, or by 

other means. CHM principle has been clearly explained by the OST to protect all the countries 

and to avoid domination by a few countries. We discussed OST's written text, but the Bogota 

Declaration and Space Race could help us understand actual application. 

 
3 Kudirat Magaji W. Owolabi, ‘The Principle of the Common Heritage of Mankind’ (2013) 4 NAUJILJ 

<https://www.ajol.info/index.php/naujilj/article/view/136292> accessed 15 April 2024. 
4 Treaty on Principles Governing Activities of States in the Exploration and Use of Outer Space, including the 

Moon and Other Celestial Bodies (adopted on December 19, 1966 610 UNTS 205) (‘OST’), art I. 
5 Declaration of Legal Principles Governing the Activities of States in the Exploration and Use of Outer Space 

(adopted on December 13, 1963 A/RES/1962 (XVIII)). 

https://www.ajol.info/index.php/naujilj/article/view/136292
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Competing Claims in Outer Space -  

1. The Bogota Declaration - 

In 1975, before the UN General Assembly, Colombia claimed geostationary orbit above its 

national territory. In support of their claim, they mentioned that geostationary orbit does not 

fall under the ambit of OST.6 In the subsequent UN General Assembly, Ecuador and Panama 

joined hands with Colombia. Later on, in 1976, along with Colombia, seven other countries 

supported the declaration which, includes “Brazil, Congo, Ecuador, Indonesia, Kenya, Uganda, 

Zaire” on the other hand “Australia, Belgium, Czechoslovakia, France, Iran, Italy, Mexico, the 

German Democratic, the Soviet Union, the United Kingdom and the United States” opposed 

the declaration. If countries against the declaration are looked into, the result will reveal 

whether or not the claim will be granted. 

COPUOS’s legal subcommittee, to establish fairness left the doors open for interpretations, 

which became the major issue. “The United Kingdom argued that the best solution would be 

for all states to get an equitable share of the benefits from geostationary orbit. France stated 

that there is a need to regulate the framework of the OST.”7 As we all know, the United States 

and the Soviet Union were major reasons for the establishment of the OST. It is very obvious 

that nobody would accept their own mistake and even would deviate from the principle which 

they accepted. So, the Bogota declaration was not held in the favour of eight countries that 

claimed ownership of geostationary orbit over its national territory. 

2. Space Race -  

The OST came to effect in 1967 due to the space race between the USSR and the US to know 

who has domination in the space technology post Second World War. The USSR launched 

Sputnik 1 the first successful Earth-orbiting satellite, and immediately within a month launched 

another satellite Sputnik 2 which carried dog. The US, being a powerful country, did not like 

the multiple victories of the USSR and the US was afraid that the USSR would claim 

sovereignty over outer space. So, the US took a step ahead and launched Explorer 1 and carried 

out experiment in the outer space which discovered “Van Allen radiation belt.” The US 

established a separate body called the “National Aeronautics and Space Administration 

 
6 Stephen Gorove, ‘The Geostationary Orbit: Issues of Law and Policy’ (1979) 73 (3) The American Journal of 

International Law <https://www.jstor.org/stable/2201144?seq=1> accessed 25 April 2024. 
7 ibid. 

https://www.jstor.org/stable/2201144?seq=1
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(NASA)” and invested 500 times more than the usual budget for space research and 

development. This space race was so rigorous that it didn’t stop even after the death of 

American Astronauts and the death of Soviet Cosmonaut. But finally, in 1969 the US 

successfully launched Apollo 11, in which Neil Armstrong and Edwin Aldrin stepped first on 

the moon. This is considered to be the victory of the US as it was telecasted and witnessed by 

millions of people in the world. 

After the successful launch of Apollo 11, both the countries decided to launch Apollo-Soyuz to 

show the world that powerful countries, the USSR and the US, were together and nobody could 

compete in space technology. Once the spacecraft reached space, two commanders exchanged 

the first international handshake in space. Finally, after 12 years, the space race ended and 

paved the way for the joint missions of both the US and the USSR. 

The space race between the US and the USSR was before the enactment of the OST. Do you 

think the space race ended here? The answer to this question is negative, as India, Japan, China, 

and a few other countries are fighting against themselves to show their superiority in outer 

space.  

“The number of satellites launched by different countries as of February 2023, United States 

with 5798 Satellites, USSR with 1546 Satellites, China with 601 Satellites and the United 

Kingdom with 552 Satellites and Japan with 208 Satellites.”8 It can be inferred from these 

statistics that only a few countries have the technology to explore and exploit outer space. This 

goes against the principle of CHM as a few countries like the US, USSR and China, by using 

their advanced technology, deprive the rights of other countries. The declaration in Part 2 of 

OST states that exploration and use of outer space are for the benefit and in the interest of all 

mankind by considering the needs of developing countries. However, it’s enforcement is 

limited in the real world. 

In the era of space commercialisation, private entities (like Space X) also show their 

involvement in the exploring outer space for their interest and developing their own country. 

This makes the OST lose its effectiveness as it doesn't involve private entities interested in 

exploring outer space under this treaty’s ambit. 

 
8 Petroc Taylor, ‘Number of Satellites in Orbit by Country’ (Statista, 12 November 2024) 

https://www.statista.com/statistics/1367699/number-of-satellites-in-orbit-by-country/ accessed 9 April 2024. 

https://www.statista.com/statistics/1367699/number-of-satellites-in-orbit-by-country/
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Weapons of Mass Destruction -  

Article IV of the OST prohibits the placing of any objects carrying nuclear weapons or other 

“weapons of mass destruction” in the orbit of the Earth.9 The second part of article IV says that 

the Moon and other celestial bodies can used by all state-parties to the treaty for peaceful 

purposes. However, the OST failed to define the term peaceful purposes, which creates a 

problem in the application of this article. The countries have exercised their freedom to 

interpret the term peaceful purposes. The US says peaceful purposes mean non-aggressive, 

whereas other countries interpret it as non-military. The term non-aggressive means armed 

satellites should not be operated but may exist in outer space. It is a kind of liberal interpretation 

due to the domination created by the country in outer space. Non-military is a rigid term that 

means no armed satellite or objects should be placed in outer space, irrespective of their use. 

The treaty is specific to objects placed in orbit around the Earth. This article prohibits the 

establishment of military bases, testing of weapons, etc... This article does not prohibit the use 

of military personnel for scientific research and any other equipment or facility necessary for 

exploration. The main aim of this provision is to maintain peace in outer space without defining 

the term peaceful purposes. This could be called a formality clause. 

According to the interpretation of the term peaceful purposes by the US, the use of “anti-

satellite weapons (ASAT)” is not prohibited under OST as well as by international space law. 

The purpose of these satellites is for national security and cyberattacks, which permits them to 

be placed in orbit. The problem with these destructive anti-satellite weapons is that they create 

thousands of pieces of debris in outer space. India is the fourth country to test after the US, 

Russia, and China; after the participation of many countries in anti-satellite weapons test, the 

US has established a new international norm “not to conduct destructive, direct-ascent missile 

testing.”10 

Russia has tested both space-based and anti-satellite weapons even after the US declared these 

activities to be irresponsible as these are not prohibited by existing international space law. One 

more competitor of the US is China, which is developing a range of anti-satellites and space 

weapons as it does not constitute “weapons of mass destruction” under OST, even not 

prohibited by international space law. ASAT satellites create millions of debris which is 

 
9 OST, art IV  
10 Rajeswari Pillai Rajagopalan, ‘ASAT Weapons’ (Observer Research Foundation, 11 October 2022) 

<https://www.orfonline.org/expert-speak/asat-weapons> accessed 10 April 2024. 

https://www.orfonline.org/expert-speak/asat-weapons
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harmful and threatening to the other satellites and spacecrafts. We must understand the role 

played by the US in launching ASAT satellites and now when many countries involve in 

launching of ASAT the US urges not to conduct ASAT satellites test. “These tests, to be sure, 

are reckless as they are irresponsible.”11  

China and Russia have jointly made efforts to bring the “Treaty on Prevention of the Placement 

of Weapons in Outer Space and the Threat to Use of Force against Outer Space Objects 

(PPWT).” The treaty tried to define prohibited weapons in outer space. Even the “Prevention 

of an Arms Race in Outer Space (PAROS)” is a UN resolution to ban the weaponisation of 

space. These treaties are reintroduced annually but are opposed by the US. European Union’s 

proposal on the “Space Code of Conduct” was also opposed by dominating outer space nations, 

including the US, China, Russia, and India. From this, we can understand that the US is trying 

to establish its complete dominance in governing outer space. However, China and Russia are 

competing well with the US to avoid a monopoly in outer space governance. 

IS THIS TREATY EFFECTIVELY IMPLEMENTED?  

OST consists of XVII articles to protect outer space's activities and regulate them in accordance 

with international law. There are more than 110 countries that are parties to this treaty, and 

there are few customary rules that are applicable to all the countries. The specialty of this treaty 

is that it was never violated by any country, even after its existence for more than fifty years. 

There can be two reasons for this: it is effectively implemented, or there are ways to escape 

liabilities. 

Article I of the treaty states that exploration and use of outer space should be carried out in the 

interests of all countries. It is free for all countries to explore and use outer space.12 Article II 

of the treaty provides that no country can claim sovereignty over outer space.13 Through these 

two articles, the treaty tries to establish the principle of CHM in outer space, like the Law of 

Seas. Both of these articles apply to all the countries as a customary rule of international law.  

 
11 House TW, ‘Remarks by Vice President Harris on the Ongoing Work to Establish Norms in Space’ 

<https://www.whitehouse.gov/briefing-room/speeches-remarks/2022/04/18/remarks-by-vice-president-harris-

on-the-ongoing-work-to-establish-norms-in-space/> accessed 8 April 2024. 
12 OST, art I. 
13 OST, art II. 

https://www.whitehouse.gov/briefing-room/speeches-remarks/2022/04/18/remarks-by-vice-president-harris-on-the-ongoing-work-to-establish-norms-in-space/
https://www.whitehouse.gov/briefing-room/speeches-remarks/2022/04/18/remarks-by-vice-president-harris-on-the-ongoing-work-to-establish-norms-in-space/
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Article III mandates that parties to the treaty act to maintain international peace and security 

and promote international cooperation.14 Article IV prohibits the placing of objects carrying 

nuclear weapons and other weapons that would cause mass destruction.15 It also states that 

outer space is exclusively for peaceful purposes. It didn’t define the term peaceful purposes, 

and the weapons that would cause mass destruction are not enumerated in the treaty.  

Article V is considered to be an emergency provision that states that countries must render 

assistance in the case of accident, distress, or emergency landing on the territory of another 

country or the high seas.16 Other parties to the treaty should be informed of this, as well as the 

UN Secretary-General. Article V is read with the agreement on the Rescue of Astronauts under 

part 1 of the OST. Article VI of OST establishes that countries party to the treaty shall be 

responsible for activities carried out by both governmental and non-governmental agencies in 

outer space.17 According to this article, non-governmental agencies are international 

organizations that carry out activities in outer space. 

Objects launched by a country into outer space must be registered, and the country will have 

jurisdiction over the object launched, which is expressly mentioned under Article VIII of the 

OST to further regulate the registration of objects launched.18 Part one of the OST provides a 

Convention on the Registration of Objects Launched into Outer Space. Article VII of the treaty 

is vague as it only mentions that country will be internationally liable for the damages caused 

by the objects launched into outer space.19 It is made clear by the convention on International 

Liability for Damage caused by space objects. 

According to the principle of cooperation and mutual assistance, Article IX says that if a 

country thinks its experiment or activity would cause harm and go against the principle of OST, 

then it shall take appropriate international consultations.20 In the second scenario, if a country 

has reason to believe that another country’s experiment or activity would cause harm, it may 

request appropriate international consultations. Article XIII provides that when countries 

 
14 OST, art III. 
15 OST, art IV. 
16 OST, art V.  
17 OST, art VI. 
18 OST, art VIII. 
19 OST, art VII. 
20 OST, art IX. 
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individually or jointly explore and use outer space, the practical doubts shall be resolved with 

an international organization.21  

Articles X and XI of OST, to promote international cooperation, request the countries to afford 

an opportunity to other countries to observe the flight and mandate disclosure to the UN 

Secretary-General and the public to the possible extent of disclosure.22 Article XV grants power 

to propose amendments to OST and Article XVI for withdrawal from the treaty by written 

notification to the Depository Governments.23 

Part one of OST includes the Moon Treaty, which is considered a failure as many states actively 

involved in space research have not signed it; only 18 countries, out of which only one P5 

nation has signed the Moon Treaty, that is France. The OST does not have the ability to 

withstand on its own with the support of other agreements and conventions. The treaty's 

provisions are vague and look like a formality clause, leaving doors open for countries to 

interpret. The failure of the treaty would be not including definition clause. 

PROS AND CONS OF SPACE COMMERCIALISATION: 

The term “commercial relates to or is connected with trade and traffic or commerce in general; 

is occupied with business and commerce.”24 Space commercialisation is when the private 

companies by their own capital at risk carry-on activities in outer space for their own benefit. 

These private companies do not fall under the ambit of the OST. Basically, these companies 

are governed by national space laws which varies from one country to another. The problem 

with space commercialisation is that many countries do not have their own space laws but 

private entities still carry on space activities which leads to question of their liability. 

Development in Scientific Research - 

In the era of space commercialisation, the technologies develop drastically way ahead than the 

development of the country. This makes the government incapable of carrying on space 

research as it requires specialised knowledge and sufficient resources which again varies from 

one country to another. Private companies carry-on space activities for their own development 

 
21 OST, art XIII. 
22 OST, arts X & XI. 
23 OST, art XV. 
24 Commercial, Black's Law Dictionary (5th ed. 1979). 
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piled up with the interest of the country. We can say that these private companies act as one 

hand of government to conduct outer space activities.  

Space tourism is one area of business which requires prior research and developed technology. 

The private companies in order to grow their business in outer space involve themselves in 

advanced scientific research which ultimately leads to the development of that particular 

country in which the company is situated. The companies do not carry-on business without a 

profit motive and as these companies are aware that this field of business would earn them 

huge profit due to less competitors in this field, they are ready to invest heavily on research 

activities to expand their business. 

Companies like Space X and Virgin Galactic have already contributed a lot to scientific space 

research and are therefore, eager to earn profit through space tourism. The reason behind this 

is that even though activities like television broadcasting, telecommunications conducted by 

private companies in outer space, they do not provide as much profit compared to space 

tourism. 

Public Awareness - 

When OST came into existence, outer space was considered to be a place that was inaccessible 

to the public. However, this era of space commercialization has made it possible for the public 

to access outer space via space tourism. Despite being in existence for over 50 years, OST was 

not able to create as much public awareness as was created by space commercialization. NASA 

has also recognised the importance of public engagement and has established space 

commercialization outreach and education programs to help the public understand the potential 

and challenges of space commercialization.  

Notably, four major private space companies such as SpaceX, Virgin Galactic, Blue Origin, 

and Axiom Space have played a significant role in increasing public engagement with space 

activities by offering commercial space travel opportunities and widely broadcasting their 

missions worldwide.25 

 

 
25 Michael Sheetz, ‘How SpaceX, Virgin Galactic, Blue Origin and others compete in the growing space tourism 

market’ (CNBC, 26 September 2020) <https://www.cnbc.com/2020/09/26/space-tourism-how-spacex-virgin-

galactic-blue-origin-axiom-compete.html> accessed 10 December 2024. 

https://www.cnbc.com/2020/09/26/space-tourism-how-spacex-virgin-galactic-blue-origin-axiom-compete.html
https://www.cnbc.com/2020/09/26/space-tourism-how-spacex-virgin-galactic-blue-origin-axiom-compete.html
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Job Creation - 

Access to the distinct environment of space offers chances for previously undiscovered study 

to research and create new goods and services. This research may result in financially 

successful entities that last over time and create stable employment opportunities for workers. 

By attracting investment and generating jobs, commercial space tourism has the capacity to 

strengthen the economy. In the space industry, the manufacturing of guided missiles and 

spacecraft, along with wireless and broadcast communications equipment, produce more 

employment opportunities.  

Professionals with expertise in fields including aerospace engineering, hospitality, tourism 

management, and space operations will be in high demand as the business grows. Furthermore, 

the construction of spaceports and related infrastructure can strengthen local economies by 

creating jobs. Thus, space commercialisation does not just provide job opportunities to 

engineers and astronauts but there is also a requirement of administrative staff, financial staff 

and scientists. 

International Regulatory Frameworks -  

The OST came into existence when no private players were involved in outer space activities. 

However, due to the development of technology, private companies started carrying out 

activities in outer space, which led to the insufficiency of the regulatory framework provided 

under OST. The OST and Liability Convention provide for damage caused by objects placed 

in space by governmental or non-governmental entities but does not include private entities. 

The term “fault” under the Liability Convention is not defined, so the enforcement of liability 

is not possible for private companies.   

The OST mentions that outer space is free for exploration and use but not for exercising 

sovereignty. There is no regulation to regulate the ownership rights of private companies in 

outer space. So, few countries, the US, UAE, Luxembourg, and Japan, have passed national 

space laws to govern the rights of private companies. These countries have enumerated that 

private companies can claim ownership of the space resources they have obtained. The 

countries have framed laws in their favour without considering the other countries due to 

domination in space technology. These acts of dominating countries go against the principles 

of the OST.  
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“According to Lotus Principle, it is stated that acts which are not expressly prohibited by the 

treaty or convention are considered to be permitted.”26 By the application of this principle, 

private companies are kept away from the ambit of Article II of the OST which expressly does 

not prohibit private companies from claiming ownership rights over the space resources. This 

would create a conflict of interest between the country and private companies as the power 

given to private companies is more than the country's rights. This questions the validity of the 

international legal framework on outer space.   

NEW DEVELOPMENTS IN 21ST CENTURY: 

The 21st century marks a significant period for space activities as there is a shift from state-led 

explorations to a zestful era of private-sector participation and international collaborations. The 

increasing involvement of private players such as SpaceX, Blue Origin, and other international 

agencies has challenged the traditional state-centric governance established by the OST. In the 

era of space commercialization, the OST serves as a foundational legal framework, but it is 

insufficient to deal with modern space activities extensively, particularly with the involvement 

of the private sector.  

Article VI of the OST provides that states bear international responsibility for activities 

conducted by both governmental and non-governmental entities wherein “non-governmental” 

implies that private companies fall under state jurisdiction. However, international law is often 

considered a weak law because it lacks centralized enforcement mechanisms and relies on 

political will. Thus, when even express provisions in treaties toil to hold a binding force, 

implied obligations under the OST carry even less influence. This gives rise to several legal 

and regulatory challenges, such as space resource utilization and ownership rights, space 

weaponization, regulation of space debris, space traffic management, etc. Therefore, the 

existing international space conventions fail to provide an exhaustive legal framework for the 

commercialization and privatization of outer space as they marginally deal with space 

commerce, leading nations to develop unilateral and multilateral regulatory resorts.27 

 

 
26 ICGJ 248 (PCIJ) 1927. 
27 Biswanath Gupta and Raju KD, ‘Commercialisation of Outer Space Activities: Need for a Legal Regime in 

India’ 2021 RMLNLU Law Review Blog <https://rmlnlulawreview.com/wp-content/uploads/2021/04/ee79e-

commercialisation-of-outer-space-activities.pdf> accessed 14 March 2025. 

https://rmlnlulawreview.com/wp-content/uploads/2021/04/ee79e-commercialisation-of-outer-space-activities.pdf
https://rmlnlulawreview.com/wp-content/uploads/2021/04/ee79e-commercialisation-of-outer-space-activities.pdf
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Artemis Accords - 

The Artemis Accords were introduced by NASA and the U.S. Department of State that 

reinforce and implement the OST by establishing a set of non-binding principles for lunar 

exploration. The Accords are based on several key principles such as peaceful exploration, 

transparency, interoperability, emergency assistance, registration of space objects, release of 

scientific data, etc. As of January 2025, there are 53 signatories to the Accords. Although the 

Artemis Accords attempt to supplement the OST, they also challenge it in several ways.  

The OST forbids sovereignty over celestial bodies; however, the Accords permit space resource 

extraction, arguing that resource extraction does not to equate to national appropriation. The 

principle of non-appropriation under article II of the OST should not be seen as a complete 

prohibition on space resource extraction but rather a starting point for developing a structured 

framework that balances commercial rights with international responsibilities.28 But, the 

nations have begun interpreting the OST in ways that suit their economic interests, focusing 

more on space commercialization and privatization.  

Moreover, to avoid harmful interference between missions, the signatories can establish “safety 

zones” around their operations on the Moon or other celestial bodies. The signatories also 

commit to minimize space debris, safely disposing of defunct spacecraft, and following best 

practices for sustainability in space operations. The Artemis Accords fill gaps in space law, 

particularly for space mining, commercial use, and sustainability, and facilitate private-sector 

involvement. 

United Nations Committee on the Peaceful Uses of Outer Space - 

The United Nations Committee on the Peaceful Uses of Outer Space plays a crucial role in 

shaping global space governance. Acknowledging the growing role of involvement of private 

companies, space exploration and commercialisation, the Legal Subcommittee of COPUOS 

created a “Working Group on the Legal Aspects of Space Resource Activity” in its 2022 

session, giving it a five-year mandate to gather information, assessing the current legal 

 
28 John G. Wrench, ‘Non-Appropriation, No Problem: The Outer Space Treaty Is Ready for Asteroid Mining’ 

(2019 51 (1) Case Western Reserve Journal of International Law 

<https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=2546&context=jil> accessed 14 March 

2025. 

https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=2546&context=jil
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framework and evaluating the need for additional international governance instruments for the 

era of space commercialisation.29 

The recent report of COPUOS discussed space commercialization in depth during its 67th 

session, focusing on the legal, economic, and regulatory challenges of the private sector 

involvement in space. The Committee recognized the importance of commercial space 

activities and the legal gaps in regulating private sector companies, space mining, and satellite 

operations. It acknowledged the urgency of space governance reforms as the OST is insufficient 

to deal with the realities of modern space commercialization.30 

CONCLUSION: 

The critical point that emerges from this is that the technology develops faster than the 

regulatory framework of the field, which leads to the misuse of power and exploitation of 

resources. For example, Artificial Intelligence Technology has been developed and used 

without any regulatory framework. The problem attached to this is who will be made liable for 

the act of Artificial Intelligence Software. Similarly, in the case of space commercialization, 

there is no proper regulatory framework that creates rights and liabilities for private entities. 

To some, we can interpret Article VI of the OST to include private entities under the ambit of 

non-governmental agencies. But according to the treaty, non-governmental organisation are 

international organisations.   

The OST is not adequate to adopt the changes in the commercial world due to its failure to 

predict the future by drafters of the treaty. This treaty lays down very minimum rules to govern 

outer space, limiting its scope. This sparks our brain to think about the new OST with needful 

amendments. This would be the right time to draft a single treaty comprised of all the 

agreements and conventions to govern outer space. The problem with the new code would be 

about the number of signatories to the treaty and depository government, as the signatories to 

a treaty are completely dependent upon the depository government. According to the 2024 

COPUOS report, lawmakers and international bodies have initiated efforts to develop a more 

robust framework to regulate outer space and address the advanced challenges of 21st century. 

 
29 Dennis O’Brien, ‘Will a five-year mission by COPUOS produce a new international governance instrument 

for outer space resources?’ (The Space Review, 20 February 2023) 

<https://www.thespacereview.com/article/4534/1> accessed 15 March 2025. 
30 United Nations General Assembly ‘Report of the Committee on the Peaceful Uses of Outer Space: Sixty-

seventh session (19-28 June 2024)’ UN GAOR 79th Session Supp No 20 UN Doc A/79/20). 
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According to the saying, “something is better than nothing”, the Outer Space Treaty holds 

foundational importance. However, due to the increasing involvement of private corporations 

and other commercial activities in outer space, the OST alone is no longer sufficient to regulate 

space affairs, as its original purpose was state-centric and did not account for the active 

participation of private entities.  

One of the significant weaknesses of the OST is its failure to define the boundary between 

airspace and outer space, which led to sovereignty disputes like the Bogota Declaration, where 

equatorial nations attempted to claim sovereignty over the geostationary orbit (“GSO”) above 

their territories.31 As discussed earlier the claims under Bogota Declaration in 2.1.1, although 

these claims were not internationally recognized, it highlighted how the OST lacks the legal 

clarity to prevent future territorial disputes, notably when nations and private entities seek to 

exploit space resources commercially. 

Similarly, concerns over space debris and satellite mega-constellations have intensified in 

recent years. As discussed above, the OST lacks specific provisions to address the growing 

risks posed by defunct satellites, space tourism, and commercial satellites launches, and 

accidental collisions resulting in an increasing accumulation of space debris.32 Without a 

unified global space traffic management system, the risks of collisions and debris 

accumulations continue to rise, hampering future space missions. 

In the International Community, it is not encouraged to create national laws for the domain of 

international interest, not regulated by international law. For the time being, national laws can 

govern. However, it would create problems in the long run as the national law would be in their 

country’s interest without considering the collective interests of the other countries. 

Recognizing this, the international community is clearly moving toward establishing a new and 

more robust regulatory framework to address these gaps and ensure equitable and transparent 

governance for outer space. Nevertheless, well-drafted laws alone cannot resolve all the 

challenges as the application of law often differs from the text. 

 
31 Declan Tevyaw, ‘Failures and Successes of the Outer Space Treaty of 1967 in Relation to Modern Space 

Policy’ (The Alliance for Citizen Management, 31 October 2023) <https://ace-usa.org/blog/foreign-policy-

region/space-oceans-and-polar-regions/failures-and-successes-of-the-outer-space-treaty/> accessed 16 March 

2025. 
32 Douglas Ligor, ‘Reduce Friction in Space by Amending the 1967 Outer Space Treaty’ (War on the Rocks, 26 

August 2022) <https://warontherocks.com/2022/08/stabilize-friction-points-in-space-by-amending-the-1967-

outer-space-treaty/> accessed 16 March 2025. 

https://ace-usa.org/blog/foreign-policy-region/space-oceans-and-polar-regions/failures-and-successes-of-the-outer-space-treaty/
https://ace-usa.org/blog/foreign-policy-region/space-oceans-and-polar-regions/failures-and-successes-of-the-outer-space-treaty/
https://warontherocks.com/2022/08/stabilize-friction-points-in-space-by-amending-the-1967-outer-space-treaty/
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