
PGCL Law Review                                                        Volume 1, Issue 1 - 2026 

1 
 

CAN A PARENT COMPANY BE MADE LIABLE FOR THE DEBT OF A 

SUBSIDIARY UNDER THE INSOLVENCY AND BANKRUPTCY CODE 

 

By Aakash Dubey1 and Shiva Artatran Pawar2 

 

 

ABSTRACT: 

Recently businesses frequently choose to operate as two or more autonomous subsidiaries. The 

limited liability theory regards the firm as a legal persona that is an independent entity apart 

from its members. Similarly, subsidiary firms are also considered independent legal entities if 

they are registered under the Firms Act where the corporate veil comes into the picture.3 The 

UNCITRAL Model Law on Enterprise Group Insolvency4 was created globally to address these 

challenges. The Model Law acknowledges that to enable an enterprise's entities to become 

insolvent, a clear and predictable framework is required. The principle established in Salomon 

v. Salomon5 is still used by UK and Canadian courts, however, there have been recent examples 

where a parent corporation has been found to have a duty of care to its subsidiaries, even when 

the corporate veil has not been lifted. Third parties are typically not held accountable for harm 

under common law. To ascertain the degree of control the parent firm exerted on its subsidiary 

in terms of operations or policy formulation, it is crucial to comprehend the proximity between 

the parent and subsidiary companies. It was encapsulated that “foreseeability, proximity, and 

fairness”6 are the three criteria needed to prove a duty of care between a parent and its 

subsidiary. In other words, the law applies the traditional three-pronged test from negligence 

(as established in cases like Caparo Industries Plc v. Dickman7) to determine if a parent owes 

a duty of care to its subsidiary’s stakeholders. Under this test, the harm must be reasonably 

foreseeable, there must be a relationship of sufficient proximity between the parent and the 

subsidiary, and it should be fair, just and reasonable to impose such a duty. Courts have indeed 
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https://www.wolterskluwer.com/en/expert-insights/how-to-avoid-piercing-the-corporate-veil-between-parent-corporations-and-their-subsidiaries
https://uncitral.un.org/


PGCL Law Review                                                        Volume 1, Issue 1 - 2026 

2 
 

recognized parent company liability in negligence when these criteria are met. A notable 

example is Chandler v. Cape plc [2012] EWCA Civ 5258, where the UK Court of Appeal held 

a parent company liable for an employee’s asbestos-related illness at its subsidiary; the parent 

had foreseen the risk, was intimately involved in the subsidiary’s health and safety policy, and 

it was deemed just to impose a duty. This demonstrates that even without piercing the corporate 

veil, a parent’s direct duty of care can arise given sufficient foreseeability, proximity, and 

fairness. However, under the Indian insolvency law framework, this article examines the 

fascinating interaction between the controlling company and its subsidiaries. Hence, this 

article will examine the fascinating interaction between the controlling company and its 

subsidiaries. 

Keywords - Corporate Veil, Parent-Subsidiary Relationship, Insolvency and Bankruptcy Code 

(IBC), Group Insolvency and Substantive Consolidation 

INTRODUCTION: 

Companies typically use subsidiaries to run their operations to grow, distribute work, 

decentralize management, achieve operational flexibility, and other goals. But can a subsidiary 

that is fully owned by its parent business be acknowledged by company law as a distinct legal 

entity? The degree of control or oversight that the parent firm exercises over the decisions and 

activities of the subsidiary company determines whether or not accountability exists.  

Section 2(87) of the Companies Act, 2013 (“the Act”) may be used as a model to determine if 

a parent-subsidiary connection exists. It specifies that a business would be considered a 

subsidiary “if the holding company possesses more than half of the voting power or if it has 

control over the makeup of the subsidiary company's board of directors.” 

Apropos, a parent firm, sits at the top and typically serves as the company's public face. The 

subsidiaries, which house the business's operational assets and frequently have their 

subordinate entities that can extend layers, are located beneath the main company.  

After the 2013 legislation i.e., the Act, the position of a subsidiary company further found its 

place in the Insolvency and Bankruptcy Code, 2016 (“the Code”). It is legislation pertaining 

to the reorganization and timely resolution of corporate entities, partnership firms, and 

individual insolvencies to maximize the value of those entities' assets, encourage 
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entrepreneurship, increase credit availability, and balance the interests of all parties involved, 

including changing the priority order of government debt payments. 

 A subsidiary company of the corporate debtor as well as a holding company to which the 

corporate debtor is a subsidiary are all termed as ‘related party’ under Section 5 (24) sub-clause 

(i) of the Code, in a way the Code makes out an aggregate relationship between the holding 

and the subsidiaries. Section 5(24)(i) of the IBC defines a “related party” of the corporate 

debtor to include any holding company or subsidiary of the corporate debtor. This classification 

carries significant consequences in insolvency proceedings. For instance, a financial creditor 

of the debtor that is a related party (such as a parent or subsidiary entity) is disqualified by the 

proviso to Section 21(2) from having any representation or voting power in the Committee of 

Creditors. The rationale is to prevent conflicts of interest and ensure that group entities cannot 

influence the resolution process to the detriment of other creditors. Additionally, transactions 

between the corporate debtor and its related parties are subject to closer scrutiny and longer 

look-back periods (for example, certain avoidance transactions with related parties are 

examined over a two-year period prior to insolvency, instead of one year for unrelated parties) 

to guard against any diversion of assets or abuse through insider dealings. 

LAYING THE FOUNDATION FOR SUBSIDIARY COMPANIES IN INDIA: 

Frequently, subsidiaries are established for regulatory or tax purposes. They occasionally arise 

as a result of mergers and acquisitions. Foreign investors frequently participate in Indian 

enterprises through an intermediary foreign holding or operational company, such as a Cayman 

Islands or Mauritius-based corporation, for both tax and commercial reasons. This practice is 

rooted in international law, which forms the foundation of international taxes. By doing this, 

international investors can bypass the drawn-out approval and registration procedures needed 

for an equity interest in an Indian firm they have invested in to be transferred directly (i.e., 

without the need for a foreign holding or operational company). Nevertheless, taxing such 

holding structures frequently results in problems like tax avoidance, tax deferrals, and double 

taxation.  

Subsidiaries are governed by the same supply and demand dynamics in the market since, as 

group members, they collaborate to produce similar or complementary goods and services. 

Their finances are connected. Loans and guarantees within the organization are one example 

of this relationship. Parent companies have stock ownership in their child companies. As such, 

the parent frequently loses out anytime the group as a whole goes through a difficult period. 
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The internal correlation concept provides the foundation for this kind of grouping. In 

circumstances of fraud, deception, tax evasion, etc., the courts have developed theories like 

piercing the corporate veil, substance over form, etc. that permit taxation of underlying assets.  

Referring to the landmark judgement of Salomon v. Salomon and Co. Ltd.9 passed by the House 

of Lords, the Hon’ble Supreme Court of India, in the case of Vodafone International Holdings 

BV v. Union of India and Another10, opined that “when a business gets big enough, it does two 

things. First, it reconfigures itself into the corporate group by dividing itself into a multitude 

of commonly owned subsidiaries. Second, it causes various entities in the said group to 

guarantee each other’s debts. Such division is legal. It is recognized by the company law, laws 

of taxation, takeover codes, etc.” The Supreme Court’s ruling in Vodafone International 

Holdings BV v. Union of India (2012) is illustrative of the judiciary’s deference to the Salomon 

principle in India. The case arose from a tax dispute where Vodafone had acquired a foreign 

company owning an Indian subsidiary, and the tax authorities attempted to “look through” the 

corporate structure to impose Indian tax on the transaction. The Court refused to disregard the 

separate corporate personalities involved, holding that a holding company and its wholly-

owned subsidiary are two distinct legal persons, and that the parent does not own the 

subsidiary’s assets nor run its business directly. In fact, the Court acknowledged that businesses 

often organize as groups of companies and even have entities guarantee each other’s debts, 

affirming that such intra-group structuring is lawful and recognized by company and tax laws. 

By upholding the legal separation between the parent and the subsidiary (absent any egregious 

abuse of the corporate form), the Vodafone judgment reinforced the Salomon v. Salomon 

principle in Indian corporate law. 

To hold the parent business accountable, the company's role is crucial. The parent business may 

be held accountable for the defaults, fraud, and other misdeeds of the subsidiary firm if the 

parent company dictates or controls the subsidiary company's position completely and 

exclusively. 

PAVING WAY FOR SUBSIDIARY COMPANIES UNDER THE CODE: 

A corporate debtor's shares held in subsidiaries are included in its assets. In compliance with 

subclause (v) of Section 18(f) of the Code, the interim resolution professional considers the 

shares held by the corporate debtor in its subsidiaries when assuming control and custody of 

 
9 Caparo Industries Plc v. Dickman, [1990] UKHL 2. 
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the corporate debtor's assets following the start of the Corporate Insolvency Resolution Process 

(“CIRP”). Section 18 continues by excluding the corporate debtor's foreign and Indian 

subsidiaries' assets from being counted among its assets. In keeping with this, Section 36 of the 

Code addresses the establishment of a liquidation estate for liquidation. This estate is made up 

of the corporate debtor's assets as well as the shares it owns in its subsidiaries, but it also 

separates the subsidiary's assets from the corporate debtor's assets. It would be accurate to 

conclude, then, that the Code distinguishes between the holding company's and the subsidiary 

company's assets and liabilities in and during the CIRP.  

Subsequently, the interim resolution professional is required by Section 21 of the Code to form 

a Committee of Creditors (“COC”) following the compilation of all claims received against 

the Corporate Debtor and the assessment of its financial standing. All of the Corporate Debtor's 

Financial Creditors will be represented in the COC. However, a related party (the holding 

company or its subsidiary, as the case may be) to which a Corporate Debtor owes money is 

expressly prohibited from having any representation, participation, or voting rights at a meeting 

of the COC, according to the proviso to clause (2) of Section 21. But the subsidiary company 

is still permitted to submit a resolution plan even if it also happens to be a creditor.11 

Nevertheless, without the COC's consent, Section 28 of the Code prohibits the resolution 

professional from changing the Corporate Debtor's or its subsidiary's management. Therefore, 

the COC of the Corporate Debtor, which is the holding company, influences changes in the 

management of the subsidiary firm.  

When a subsidiary firm becomes insolvent while the holding company's CIRP is still ongoing, 

the moratorium clause is not applicable. In the case of Axis Bank Limited v. Alok Infrastructure 

Limited12 the National Company Law Tribunal, Mumbai Bench, established a precedent by 

deciding whether the NCLT had the authority to initiate a CIRP against a subsidiary company 

while a CIRP against the holding company was still pending and a moratorium under Section 

14 of the Code was in place. The Tribunal held that “the initiation of the CIRP against a 

subsidiary of a Corporate Debtor under the CIRP would not be hit by Section 14(1)(a) 

moratorium by any stretch of the imagination. Further, the present proceeding is completely 

different, and as far as the Corporate Debtor is concerned, there is a debt, and there is a 

default.”  

 
11 J.R. Agro Industries P. Ltd v. Swadisht Oils P. Ltd., CP (IB)13/ALD/2017. 
12 CP (IB)2047/MB/2018. 
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LIFTING OF THE CORPORATE VEIL:  

The traditional "veil" that separates the firm from its members is created by registration under 

company law. It is applicable even in the case of a holding company and subsidiary connection, 

even though, for company law, the subsidiary is regarded as a different legal entity. The 

standard is applied to ascertain if the public interest is being undermined by the avoidance of 

legal responsibilities.  

In Workmen of Associated Rubber Industry Ltd. v Associated Rubber Industry Ltd13, a business 

bought stock in another business. The company's workers received bonuses from the dividends 

that grew there. Since the corporation moved all of those shares to its wholly-owned 

subsidiaries, none of which had any other operations, the surplus for bonus payments could not 

be seen on the balance sheet or profit and loss account. The Supreme Court noted that in these 

extraordinary circumstances, it was permissible to “pay regard to the economic realities behind 

the legal façade” by lifting the corporate entity veil.  

For example, in State of U.P. v. Renusagar Power Co. (1988), the Supreme Court found that 

Hindalco (the holding company) exercised complete control over its wholly-owned subsidiary, 

Renusagar, which operated solely as a captive power plant for Hindalco with no independent 

volition or business of its own. The Court lifted the corporate veil and treated Hindalco and 

Renusagar as one concern, holding that Renusagar’s power generation was essentially 

Hindalco’s own source of power and was therefore liable to duty on that basis. This 

demonstrated that where a subsidiary is a mere instrumentality or alter ego of its parent, the 

courts may disregard the separate corporate personality in the interest of justice. 

As a general rule, the subsidiary businesses and the corporate debtor are two different and 

distinct legal entities. It would be appropriate for the adjudicating body to lift the veil at the 

threshold between subsidiaries in specific situations where firms attempt to abuse it. Deviation 

from this general rule becomes crucial. Concerns about this have also been brought up in the 

2018 Insolvency Law Committee Report14, as the subsidiary enters CIRP or liquidation with 

little to no assets, making it extremely difficult for creditors to get their money back.  

 
13 AIR 1986 SC 1. 
14 Ministry of Corporate Affairs, Government of India, ‘Report of the Insolvency Law Committee’ (2018) 

<https://ibbi.gov.in/ILRReport2603_03042018.pdf> accessed 28 June 2025.  

https://ibbi.gov.in/ILRReport2603_03042018.pdf
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In the case of Walnut Packaging Pvt. Ltd. v. The Sirpur Paper Mills Ltd15, the court has decided 

that if a CIRP application is made against a subsidiary firm that is serving as an agent for a 

holding company, NCLT has the authority to lift the veil between the subsidiary and the holding 

company.  

CHANGING THE INDIAN REGIME BY INTRODUCING NEW PARADIGMS: 

This approach creates a common CIRP by allowing the adjudicating body to combine the assets 

and liabilities of all such separate organizations into a single pool. By doing this, the group 

company's asset value is increased while simultaneously attempting to remove cross-debts. 

In State Bank of India v. Videocon Industries Limited16, because the 13 Videocon subsidiary 

companies were closely related to one another in terms of management and operations due to 

shared directors, assets, etc., the Mumbai NCLT bench lifted the corporate veil between them. 

If the tribunal had attempted to uphold the veil, the consortium of banks would have had a very 

difficult time getting their money back. The US bankruptcy laws' "substantial consolidation" 

theory was initially introduced to Indian jurisprudence by NCLT. By permitting the initiation 

of CIRP against all subsidiaries simultaneously if the adjudicating authority determines that the 

companies are closely related to one another and that the corporate structure is being abused, 

this doctrine has broadened the scope of removing the corporate veil between the companies.  

Similarly, in Venugopal N. Dhoot v. State Bank of India and Others17, the NCLT, Principal 

Bench, New Delhi set a precedent by consolidating the CIRP matters of a group of companies 

as one to be heard by the NCLT, Mumbai Bench.  

Recently in Vishal Sethi v. Collage Group Infrastructure (P) Ltd.18, the National Company Law 

Appellate Tribunal, New Delhi determined that claims cannot be made against the holding 

company since the holding and subsidiary companies are distinct legal entities even though 

they share management. The Tribunal restated the prohibition against using IBC for debt 

collection and the need that the insolvency process only be started if there are no disagreements 

between the parties. The corporate debtor's general manager was the appellant in this instance. 

The appellant's salary payments were not released by the corporate debtor. The appellant asked 

for the payment of salary arrears by email after resigning. The sum of Rs. 9,28,972/- was 

 
15 2008 SCC OnLine AP 840. 
16 2018 SCC OnLine NCLT 13182. 
17 2018 SCC OnLine NCLT 29551. 
18 2024 SCC OnLine NCLAT 396. 
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decided as the final settlement between the Appellant and the Corporate Debtor. Following a 

few partial payments, the checks were returned, and no additional funds were sent. The 

Appellant then issued a Section 8 demand notice. Subsequently, the Appellant filed an 

application under Section 9 of the Code for default of debt for the amount of Rs. 9,97,747/- 

after the Corporate Debtor failed to respond to it. The Appellant withdrew the motion when the 

parties came to a settlement, but the settlement fell through, and the case was brought back 

before the Adjudicating Authority. The Appellant was working for MNT Infrastructure (P) Ltd., 

a different company, and not the Corporate Debtor, hence the Adjudicating Authority denied 

the application under Section 9 of the Code. Therefore, the Corporate Debtor escaped liability.  

The Appellant provided services to MNT rather than the Corporate Debtor directly, according 

to the NCLAT's ruling. It further stated that a subsidiary company's operations cannot often be 

considered the same as those of the owning company. Since a subsidiary has its legal 

personality, decentralized administration is also permitted. Therefore, as the Appellant in this 

case has argued, mere ownership, parental control, or administration of a subsidiary by the 

holding company does not constitute sufficient and substantial cause to justify piercing the 

status of their connection. The Tribunal stressed that to hold the parent firm accountable, proof 

of fraud or a breach of trust must be shown, and it must be in the public interest. The Tribunal 

dismissed the appeal, ruling that the Corporate Debtor could not be subject to CIRP because 

there was no undisputed debt. 

EXISTENCE OF A DISPUTE: 

The final consideration to be made is whether there is any pre-existing dispute between the 

parties that can bar the application under Section 9 of the Code. For CIRP to be initiated there 

must be an undisputed debt. The tribunal here referred to the test of “Existence of a Dispute” 

laid down in Mobilox Innovations Pvt. Ltd. v. Kirusa Software Private Limited19, that if it is 

clear without going into the merits of the dispute, that a plausible contention exists to the claims 

that is not feeble, unsupported, spurious, mere bluster, plainly frivolous or vexatious. Then a 

dispute truly exists to the claims.  

Here in the present matter many a time has the parent company disputed the existence of the 

debt in clear unambiguous terms and has never admitted any liability whatsoever. Noting that 

 
19 (2018) 1 SCC 353. 
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it is the subsidiary company that has signed the settlements. Thus, the tribunal noted that the 

alleged corporate debt is not disputed and thus CIRP cannot be initiated.  

INDIA’S TRYST WITH GROUP INSOLVENCY: 

The Working Group on Group bankruptcy (“Working Group”), chaired by Shri UK Sinha, 

was established by the Insolvency and Bankruptcy Board of India (“IBBI”) in January 2019 

in response to the growing demand for a framework on group bankruptcy.20 

The framework for group insolvency addresses the insolvency of corporate group members 

who depend on one another for their continued existence or ability to operate economically. 

Such a structure, known as substantive or procedural consolidation, can either regulate 

collaboration and coordination among many entities under insolvency or consolidate the entire 

group into a single company. In actuality, procedural consolidation is the coordination of 

procedures such that a similar procedure is used for the resolution or liquidation of many 

entities that are connected but not identical. In contrast, in a substantive consolidation, the 

assets and liabilities of separate but related entities are combined to facilitate their resolution 

or liquidation. 

The Working Group has called for the gradual implementation of a framework for facilitating 

collective insolvency. The first stage could make it easier to coordinate the procedures for just 

the enterprises in domestic groups. Contingent on the experience of executing the preceding 

stages of the framework and the perceived necessity at the pertinent time, cross-border group 

bankruptcy and substantive consolidation may be taken into consideration at a later time. The 

provisions pertaining to communication, cooperation, and information sharing between 

Insolvency Professionals, Committee of Creditors, and Adjudicating Authorities are proposed 

to be made mandatory for the companies that belong to a group and have been admitted into 

the CIRP, even though using the framework would be voluntary for the stakeholders of the 

struggling company. 

CONCLUSION: 

Given the above precedents cited, it can be very well ascertained that the assets and liabilities 

of the holding company and its subsidiary in the CIRP procedure are clearly distinguished by 

 
20 ‘Working Group on Group Insolvency Report Summary’ (PRS Legislative Research) 

<https://prsindia.org/policy/report-summaries/working-group-group-insolvency> accessed 28 June 2025. 

https://prsindia.org/policy/report-summaries/working-group-group-insolvency


PGCL Law Review                                                        Volume 1, Issue 1 - 2026 

10 
 

the provisions of Indian insolvency law. To prevent liability, the courts have simultaneously 

made it possible to lift the veil in cases where there is a covert movement of funds between the 

controlling company and its subsidiary.  

Additionally, subsidiary businesses are now formally recognized as distinct legal entities under 

the Companies Act of 1956. For tax and liability purposes, a subsidiary is a different legal 

entity. Since a subsidiary has its own legal personality, decentralised administration is also 

permitted. Therefore, mere ownership, parental control, or administration of a subsidiary by 

the holding company does not constitute sufficient and substantial cause to justify piercing the 

status of their connection. Furthermore, there must always be concrete proof and evidence of 

fraud, wilful breach of trust, or other sham that limits or avoids the subsidiary company's 

liabilities whenever the public interest demands raising the corporate veil in the interests of 

justice. The Court may always decide to pierce the corporate veil cautiously in situations 

involving intricately connected corporate entities. But in order to hold the parent business 

accountable, precise and comprehensive information is required. 

Hence, it is reasonable to assume that until there is strong evidence presented to the courts to 

reasonably lift the corporate veil, a parent firm cannot be held accountable for the debts 

committed by its subsidiary even when insolvency is initiated under substantial consolidation. 

 




